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PLEASETAKE NOTICE thatI have,on June15, 2004,filed with theOffice of theClerk
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to theiraddressesasshownabove.
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RESPONDENTS’ POST-HEARING BRIEF

Respondents,FranklinFisherandPhyllis Fisher, submitthat for thefollowing

reasons,Complainants,RonaldStuartandBarbaraStuart,havenot presenteda prima

facie casefor therelief requestedin theirComplaint. Respondentswill discusswhether

Respondentsinterferedwith Complainantsenjoymentof life; whetherthe interference,if

any,wasreasonable;thesocialandeconomicvalueofthesourceof thenoise;the

suitabilityofthenoisesourceto theareawhereit is located;thetechnicalpracticability

andeconomicreasonablenessofreducingthenoise,and;Respondents’actionssincethe

filing of theComplaintto reducetheimpactupon theirneighbors. Referencesto pagesof

thetranscriptof hearingheld March 9, 2004arein brackets.

AddressingtheAmicus briefof theWill CountyState’sAttorney, it is only

necessaryto notethat thebrief speaksonly to theWill Countyordinanceandappearsto

acceptthetruth of certainassertions,amatterof no persuasivevalue in theboard’s

deliberations,particularlygiventheacceptedfactthat Will Countyreceivedcomplaints

from Stuartbeforetheboarddid. ‘The Amicus brief makesno argumentin relationto the

illinois EnvironmentalProtectionAct or thefactsofthis case,aspresentedathearingand

by exhibit, TheComplainants’Post-4-IearingBrief is similarly unhelpful. It doesnot

discussrelevantareasof inquiry and doesnot speakin relationto thefactsasestablished

atthehearing. It simply seeksto place severalexclamationpointsbehindComplainants’

expresseddesires. Sincethis is thecase,Respondentswill notburdentheBoardwith an



integraldiscussionoftherecordandtheapplicablelaw. However,Respondentwill take

painsto hit thehighpoints.

INTERFERENCEWITH COMPLAINANTS’ ENJOYMENTOF LIFE

Complainantssignedtheir complainton March 24, 2002,allegingatparagraph4

that FranklinFisherusedtwo “bird (propane)cannondevices1/3 mile from my

home.. . Gunshotlike noiseignites30 secto everyminuteX 14 hoursperday from May

to October.” At paragraph7, theyallege,“On August8, 2001 — FranklinFisherbegan

using two cannondevices...”No May, JuneorJuly hadthenpassedsincethe

commencementofRespondents’useofthepropanecannons.It is characteristicofthe

exaggerations,evasionsandemotionalpleasfor reliefwhichthelaw doesnot afford

which haveplaguedthis casefrom thebeginning,throughthehearing,andeveninto the

post-hearingbriefing.

BarbaraandRonaldStuarthaveassertedthroughoutthependencyof thismatter

thatthegunshotswerefearsomeandmadethem,theirfamily andneighborswho have

sincemovedaway(mostofwhich wasunadulteratedhearsay),believethat someonewas

shootingatthem. At hearing,Ronald Stuarttestifiedthathedoesnot knowwhether

anyonehunts on therailroad propertybetweenhis homeandtheFisherFarm. If gunshots

botherhim,andthis is closerthanthe Fisherfarm, how couldhe notknow? He also

testifiedthataneighborwho is apoliceofficerperiodically fires his gun in thearea[132-

133, 140],but this doesnot, apparently,botherhim. BarbaraStuartlikenedthesoundsto

abreakingglass,bringingto mind theideathat someonemight be cut, andthen,irritati.ng

like adrippingfaucet[158]. TheStuartsleadoff thatportionoftheirPost-HearingBrief

with an unattrihutedquotationto liken FranldinFisherto aterrorist.

YoungMichael Stuarttestifiedthat his doctortold him he should stayawayfrom

loudnoises[301. Theconversationsheoverheardamongtheadultsin his homewereto

theeffectthat, “...everybody’sin ahadmood andtheytalk aboutit just sayingthose

cannonsareahorriblething,madeto hurt things[42].” He admittedthat, while waiting
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for thehearingto conclude,hehadbeenin thehallwayoutsidethehearingroom, fixing

his electricguitar [273].

TheStuartsoriginally suedFranklinFisherin Will CountyCircuit Court for

damagesfor thedeathoftheirdog, Samantha.Thatcasewasremoved,by agreement,for

arbitrationin avery public forum, andthefinding in thatarbitrationwasthatno liability

could attachsinceFisherhadnot actednegligently. At thecloseofthathearing,although

theyhadexecuteda mutualreleasein anticipationof thehearing[Respondents’Exhibits

6 and7], theStuartsvowedto exactvengeanceuponFisher [HearingOfficerExhibit 1].

Moreover,theStuarts’conductin this proceedingandtheirphilosophyof

continuedcomplaining,threateningandharpingatpeoplewho displeasethemis astrong

indicationthat theyhavenotsufferedinterferencewith enjoymentof life [168-170;

RespondentsExhibits 1, 2, 4, 5, 8, 11, 20,24, 25, 26, 27]. To view this from another

point of view, the StuartsblameFranklinFisherfor the lossofabreedinganimaland

havesuedhim, complainedrepeatedlyto unitsofgovernment,includingpoliticianswho

have,giventhecoincidenceof grammaticalerrorsin theirsubmissions,allowedMrs.

Stuartto write lettersasPublicCommentsI and2 overtheirsignatures.Not satisfied

with governmentalaction,theStuartshavecampaignedto raisetheirotherneighbors

againsttheFishers[Exhibit 1 0].

Thereis no evidenceofthe soundlevelsofwhichComplainantscomplain. There

is no evidenceto supportthethresholdcontentionthat theRespondents’activitieshave

interferedwith theStuarts’enjoymentoflife. Whatthe Respondentshavesufferedis

eithersensitizationby theirperceptionthat FranklinFisheris responsiblefor the lossof

oneof theirbreedinganimals,or in thecontextoftheiractivitiesin relationto other

activitieswhich displeasethem, interferencewith theirpreferencesandembarrassmentat

theirinability to micro-managetheday-to-dayactivitiesof theirneighbors[30, 118].

No ca.sein Illinois hasheldthatirritants equivalentto adripping.faucetora

distantpoppingsound[17], evenincluding lossof sleep,whenconfinedto daylighthours,
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andfor sucha limited period- thebeginningto middleofAugustto themiddle to endof

October- constitutean interferencewith enjoymentof life.

REASONABLENESSOF INTERFERENCEIF THERE WAS INTERFERENCE

Thepurposeofthecannonsis to repelcrows. Thatpurposeis served. The

excerptsfrom Swedaadmittedinto therecordandMr. Zak’s equatingofcrows,by habit

andstubbornattachmentto an environmentmakeit clearthat any programof reducingor

movingcrowpopulations,mustbeginwith loud, impulsivenoise[234-235; 242-243;

Swedapages210-211, 224and332].

Complainantsofferedno competent,admissibleevidenceon this issue. Although

Mr. Zak wasstipulatedto be apre-eminentexpertin thefield ofnoise/acoustics,he is not

qualifiedasanexpertin ornithology,andhisexperienceasatree-farmerhardlyqualifies

him to judgethefeasibility of variousmethods.

SOCIAL AND ECONOMICVALUE OF THE SOURCEOFTHE NOISE

Thesourceofthenoiseis a farm. in Illinois, farmingis grantedaprimacyof

valueaffordedto no otheractivity. 740 ILCS 70/i; 505 JLCS 5/19;505 ILCS 75/2.

Additionally, althoughtheStuartssoughtandobtainedabar on Respondents’evidenceof

economicloss,Complainantsopenedthedoorand askedthequestion,andthepropane

cannonshavereducedlosses[101-102].

SUITABILITY OF TI-IF NOISE SOURCETOTI-IE AREA WHEREIT IS LOCATED

Thenoisesourceis located,on aforty acrefarm. The farmandits variousnoise-

producingimplementsandmachineshavebeentherefor morethanageneration.The

propanecannonswereaddedin 2001 to addressaspecificproblem.. Thefarmhas

priority, but thecannonsdo not. On theotherhand,asnotedabove,thereis little ofeffect

thatcanbe doneto protectthecropsfrom birds that doesnot involve thecannons.And

giventhenatureand sourceof theStua.rts’crusadeagainsttheFishers,it is likely that,

evenif thecannonsareremoved,therewill be someotherelementoffarmingactivity

which will drawtheirwrath.. Perhaps,their nextcomplaintwill be aboutall those
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dangerousstrangerscoming into theirneighborhoodto harvesttheproduce.

TECHNICAL PRACTiCABILITY AND
ECONOMICJ~SONABLENESSOF REDUCINGTHE NOISE

As notedin theexcerptsfrom Swedaandthetestimonyof GregZak, cited above,

anyeffectiveprogramfor repellingcrowsmustbeginwith impulsive sounds.Muffling

thesoundrendersthecannonsuseless.Removingthecannonsremovesthecornerstone

of anyeffectivebird-controlprogram. Thealternativemethodssuggestedby the Stuarts

without expertqualificationaresimplytoo time-consumingand labor-intensive[91].

RESPONDENTS’ACTIONSTO REDUCEIMPACT ON THEIRNEIGHBORS

FranklinFishertestifiedthat he startedoutusingboth cannonseveryday and has

sincelearnedthata patternof acoupleofdayson andaday off worksnearlyaswell, and

it hasbecomehis practiceto usethecannonsas little aspossible,no morethannecessary

[90, 285-286]. AlthoughRespondenthasdifficulty believingthat what he is doing causes

any realinterferencewith Complainants’enjoymentof theirlives, his efforts havebeen

accommodating.

CONCLUSION

Respondents,FranklinFisherandPhyllisFisher,submitthattheComplainants

havenot evenapproachedmakingouta caseof pollution, andtheyrespectfullyrequest

that theIllinois Pollution Control Boardsofind.

Respectfullysubmitted,

David G. Harding
Attorney for Respondents
100N. LaSaileSt.
Suitei107
Chicago,IL 60602-3803
(312)782-3039


